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Danny Kaye Dockery, Esquire, appeals the judgnent of the
Chancery Court of Shel by County suspending himfromthe practice of
law for specified violations of the Code of Professional
Responsibility commtted in connection with his representation of
Deborah Dalton. After a painstaking exam nation of the record and
a thorough consideration of the i ssues presented, we find that the
record fully supports the trial court’s judgnent except as to the
amount of noney Dockery nust pay Dalton as a prerequisite for

rei nst at enent .

The record indicates that Dalton was injured in an
aut onobil e accident in Septenber 1985. She received nedical
treatment at a Menphis hospital and consulted a |local attorney to
handl e her claim Soon thereafter, she noved to the state of
Fl ori da, where she obtained further medical treatnment from Jerone
M Dolinsky, P.A, D.C. Also, she engaged E. Randall Beider, a
Florida | awyer, to handl e her claimfor personal injury arising out

of the autonobile accident.

I n Decenber 1986, Dalton returned to Menphis, term nated
her agreenment with Beider, and retai ned Dockery to represent her in
her claim She agreed to pay Dockery a contingent fee of one-third

of the proceeds renmaining after paynent of nedical expenses. On



March 17, 1987, Dockery, at Dolinsky’s request, agreed to w thhold

and remt Dolinsky's fees fromany recovery.

Evi dently, Dockery negotiated Dalton’s claimto settle-
ment. On Novenber 17, 1987, the insurer issued its check in the
amount of $7,500 in full settlement of Dalton’s claim® Dockery

deposited this check into his escrow account on Decenber 8, 1987.

On Decenber 9, 1987, Dockery issued a check to Dalton in
t he anmount of $2,500. The check is inscribed “Full settlenent to
close Dalton v. Coffey.” Dockery did not inform Dolinsky of the
settlenent or that sone of the proceeds remained in his escrow
account. He did not remt any funds to Dolinsky at this point.
Mor eover, Dockery did not provide Dalton with an accounting or
ot her statenent showi ng how the funds received to her credit had

been di sbursed.

Dol i nsky subsequently di scovered that the case had been
settl ed and funds di sbursed. He waged an aggressi ve and persi st ent
effort to collect his fee of $1,068 for nedi cal services rendered.

These efforts proved futile. On July 1, 1991, Dolinsky conpl ai ned

'The settlenent check was made payable to Deborah Dalton,
Danny Dockery, and the two other attorneys that Dalton initially
consulted in this cause of action.

3



to the Board of Professional Responsibility that Dockery had not

pai d him?

Dolinsky’s conplaint led to the initiation of formal
di sci plinary charges agai nst Dockery. In a petition filed Decenber
19, 1991, the Board of Professional Responsibility charged Dockery

with violation of the follow ng disciplinary rules:

DR 1-102(A)(1)(violating a disci-
plinary rule);

DR 1-102(A)(3)(engaging in illega
conduct invol ving noral turpitude);

DR 1-102(A)(4)(engaging in conduct
i nvol vi ng di shonesty);

DR 1-102(A)(5)(engaging in conduct
prejudicial to the adm nstration of
justice);

DR 1-102(A)(6)(engaging in conduct
adversely reflecting on fitness to
practice | aw);

DR 1-106(A)(collecting or charging
excessive fee);

DR 6-101(A) (1) (handl i ng | egal matter
not conpetent to handle);

DR 6- 101(A) (2) (handl i ng | egal matter
W t hout adequat e preparation);

DR  6-101(A) (3)(neglecting | egal
matter entrusted to | awyer);

DR 7-101(A)(1)(failing to act
diligently and pronptly);

The record reveals that Dockery paid Dolinsky on My 21,
1992.



DR 7-101(A)(2)(failing to keep
client informed of status of case);

DR 7-101(A)(3)(failing to provide
client with sufficient information
to make i nfornmed decision);

DR 7-101(A(4)(failing to conply
wi th enpl oynent contract);

DR 7-101(A) (8) (knowi ngly engagi ng i n
i1l egal or unethical conduct);

DR 9-102(A)(failing to properly
deposit client funds);

DR 9-102(B)(1)(failing to pronptly
notify client of the receipt of
funds);

DR 9-102(B)(2)(failing to properly
identify client funds);

DR 9-102(B)(3)(failing to properly
mai ntain records of client funds);
and

DR 9-102(B)(4)(failing to pronply
pay client).

The disciplinary proceeding progressed; it soon becane
apparent that a settlenment could not be effected. Accordingly, a
heari ng panel was appoi nted pursuant to Rule 9, 8 6.4, Rules of the
Supreme Court of Tennessee. The record reflects that during the
di scovery process prior to the formal hearing before the
di sciplinary hearing panel, Dockery's wllful and persistent
efforts to derail the process becane a source of consummate

frustration for the panel. Dockery seized every opportunity to



thwart, styme, and delay the orderly progress of the cause, and
its procedural path is paved with Dockery’s unkept prom ses and
dilatory ploys. So egregious and bl atant was Dockery’s resistance
that counsel for the Board sought and received orders of sanction
pursuant to Rule 37.02 (A) and (B), Tennessee Rules of Cvil

Procedure.®

Sancti ons notwi t hst andi ng, the hearing panel convened and
t ook proof fromseveral w tnesses and fromDockery. Hi s testinony,
in the main, addressed matters nore mtigating in nature, and he
made no serious contest of the salient facts. In these
ci rcunstances, the facts upon which the violations were grounded
stand wvirtually intact as alleged. The record reveals,
nonet hel ess, that the panel extended to Dockery every nodi cum of
“due process.” Perhaps the best exanple of this deference is found
in the panel’s decision to permt Dockery to testify, thereby

di sregardi ng the sanctions previously requested and i nposed.

SUnder 37.02(A), where a party fails to obey a discovery
order, the court may “order that the matters regarding which the
order was made or any other designated facts shall be taken to be
established for the purposes of the action in accordance with the
claim of the party obtaining the order.” Tenn. R GCv. P.
37.02(A).

Rule 37.02(B) allows the trial court to enter “[a]n order
refusing to allow the disobedient party to support or oppose
designated clains or defenses, or prohibiting that party from
i ntroduci ng designated nmatters in evidence.” Tenn. R Cv. P
37.02(B).



After a full evidentiary hearing, the panel found that
Dockery, indeed, had violated several sections of the Code of
Pr of essi onal Responsibility in connection with the Dalton matter.

The panel’s findings and concl usions are quoted as foll ows:

It is the finding of the Panel that
in numerous instances over an extended
peri od Respondent co-mngled entrusted
funds with his personal funds, that he
m sappl i ed and m sappropriated to his own
use and benefit the funds entrusted to
hi m He failed to pay his client the
amount she was owed and failed to
maintain his records in a professiona
manner t hat would permt him to
denonstrate what he had done with the

settl enent proceeds. The pr oof
denonstrated a pattern by Respondent of
m smanaging his escrow account, his

escrow account records and wusing his
escrow account for paynent of personal
and office expenses and showng no
appreciation for the inportance of
mai ntaining his records accurately and
doing this over an extended period of
tinme. The acts and omissions of the
Respondent constitute violations of the
following provisions of the Code of
Pr of essi onal Responsibility:

|l M sconduct

i 111!l Preserving ldentity of Funds of
Property of a dient

The Panel also finds a violation of
T.CA § 23-3-201(3) . . . .*

Respondent’s refusal and failure to
appropriately respond to Disciplinary

“Tenn. Code Ann. § 23-3-201(3) provides that any attorney,
solicitor, or counselor-at-law admtted to practice in the courts
of Tennessee nmay be di sbarred or suspended fromthe practice of | aw
for wongfully retaining noney or property of a client for an
unreasonabl e period of tine after a demand has been nade.



Counsel and t he Boar d regardi ng
al | egati ons of et hi cal m sconduct
constitutes an additional violation of DR
1-102(A) (5) (6).

The panel inposed the follow ng sanctions:
1. Suspension of license for two years;

2. Reinstatenent to be conditioned upon:

A. Paynent of $1,500 to Dalton,
and

B. Successful conpletion of a
t hree-hour | egal ethics course
at an accredited Tennessee | aw
school
Dockery prosecuted an appeal in the nature of a petition
for wit of certiorari to the Chancery Court of Shel by County, a
right provided by Suprene Court Rule 9, 8 8.3. The trial court
heard the matter, and again Dockery testified in his own behalf.
At the conclusion of the hearing, the trial court entered an order

adopting the findings of fact and concl usi ons of | aw reached by the

panel and approved the discipline inposed.

Dockery is before this Court as a matter of right
pursuant to Rule 9, 8 1.3, Rules of the Suprene Court of Tennessee.
The issues are: (1) whether the trial court erred in refusing to
admt certain evidence; and (2) whether the reinstatenent

condi ti ons were reasonabl e.



Suprene Court Rule 9, 8 1.3 limts our review to “the
transcript of the record fromthe circuit or chancery court, which
shall include the transcript of evidence before the hearing

[panel].” CQur standard of reviewis de novo upon the record of the

trial court with a presunption of correctness unless the evidence
preponder at es agai nst the trial court’s findings.® Tenn. R App. P.

13(d); Gllock v. Board of Professional Responsibility, 656 S. W2d

365, 367 (Tenn. 1983); Scruggs v. Bracy, 619 S.wW2d 101 (Tenn

1981).

Regarding the first issue, Dockery sought to introduce
certain docunents into evidence at the hearing in the trial court.

The trial court sustained the objection to their adm ssion on

hear say grounds. Rulings on the introduction of evidence are
usually within the discretion of the trial judge and will not be
reversed except for an abuse of that discretion. State V.

Canpbell, 904 S.W2d 608, 116 (Tenn. 1995); State v. Baker, 785

S.W2d 132, 134 (Tenn. Crim App. 1989); see also Tenn. R Evid.
104. We are unable to conclude that the trial court abused its

discretion in refusing to admt the proffered evidence.

Even so, we have exam ned the questioned docunents in

I ight of Dockery’s inplication that he disbursed funds in paynent

*The trial court’s “review shall be on the transcript of the
evi dence before the hearing commttee, its findings and judgnent
and upon such other proof as either party may desire to introduce.
The trial judge shall weigh the evidence and determ ne the facts by
t he preponderance of the proof.” Sup. &. R 9, 8§ 1.3.
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of Dalton’s nmedical bills for which he has received no credit. The
docunents proffered are not in the least probative of this
inplication, and the trial court’s ruling on their admssibility

was em nently correct.

In deciding what discipline to inpose, the trial court
considered, in addition to the other evidence, the follow ng
factors submtted by the Board as aggravating factors:

(1) Dockery’s pri or di sci plinary
of f enses;

(2) Dockery’'s pattern of m sconduct;

(3) Dockery's bad faith obstruction of
the disciplinary proceeding by
intentionally failing to conply with
di sciplinary rules or orders;

(4) Dockery’s submi ssi on of fal se
evi dence, fal se statenents, or ot her
deceptive practices during the

di sci plinary process;

(5) Dockery’s refusal to acknow edge t he
w ongful nature of his conduct;

(6) the vulnerability of Dockery’'s victim

(7) Dockery’s subst anti al | egal
experi ence;

(8) Dockery’'s indifference to making
restitution.®
As previously stated, the trial court suspended Dockery’s

license to practice law for tw years. Al though Dockery has not

®These circunmstances appear in Standards for |nposing Lawyer
Sanctions § 9.22 (ABA 1986). The Board has adopted t hese standards
for disciplinary matters.
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directly challenged the suspension, he has referred to it in a
rat her oblique manner. He has failed, however, to brief the issue

or discuss it.

The trial court i nposed two conditions for reinstatenent;
Dockery chal | enges both. The first condition requires that Dockery
pay Dalton the sum of $1,500; Dockery maintains that he does not
owe Dalton that amount. W are unable to determne fromthe record
bef ore us how t he anmount of $1, 500 was derived. However, the record
does anply denonstrate that Dockery has failed to pay or account
for all sums owing to Dalton. W cal cul ate the anpbunt Dockery owes

Dalton to be $1788.°

Regar di ng the second condition of reinstatenent, Dockery
argues that “requiring [hin] to attend a Tennessee |aw school is
not within the power of neither the petitioner or the Board of
Prof essi onal Responsibility. This would require the participation
of a party not in arelationship to either [hinself] or the Board
and is unreasonable.” Ampl e precedent exists for conditioning

rei nstatement upon further |legal education.® See, e.q., Board of

"The settlement for Dalton is $7,500. The attorney’'s fee is
one-third after nedicals are paid. The nedicals for Dolinsky
total ed $1, 068. Subtracting the nedicals fromthe settl enment | eaves
$6,432. One-third of this as the attorney’s fee | eaves Dockery with
$2, 144, $976 of that going to Beider, the Florida attorney. Dalton
is entitled to two-thirds of $6,432 or $4,288. Dalton has already
received $2,500; therefore, she is due $1, 788.

'We interpret “further legal education” to nean a regular
curriculum course, not a continuing |egal education course.
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Prof essional Responsibility v. Bonnington, 762 S.W2d 568, 570

(Tenn. 1988)(a | awer suspended for one year or nore nust prove by
clear and convincing evidence that the |awer has the noral
qualifications, conpetency, and learning in law required for
adm ssion to practice and that his resunption of the practice of
law wi Il not be detrinmental to the integrity and standing of the

bar or the adm nistration of justice); Disciplinary Counsel ex rel.

Board of Professional Responsibility v. Davis, 696 S W2d 528

(Tenn. 1985) (taki ng of bar exam nation condition to reinstatenent).

In light of the record before us and applicable |aw, we
are unabl e to conclude that the evidence preponderates agai nst the
trial court’s findings, except as to the sanction requiring paynent
of $1,500 to Dalton. Accordingly, we enter judgnent against
Dockery in favor of Dalton in the anbunt of $1, 788, which judgnent
nmust be satisfied as a condition of reinstatenent. In all other

respects, the judgnent is affirned.

ADOLPHO A. BIRCH, JR, Chief Justice

CONCUR:

Drowot a, Anderson, Reid, Wite, JJ.
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